SERVED: Novenber 16, 1994
NTSB Order No. EM-178

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 10th day of Novenber, 1994

)

J. W KIME, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-158

)

ROGER LEVI N, )
)

Appel | ant. )

)

ORDER

The Commandant has noved to dismss the appeal filed in this
proceedi ng on the ground that the Board | acks jurisdiction to
review the Coast Guard decision it challenges. For the reasons
di scussed below, the notion to dismss will be granted.

The Board's authority over Coast Guard nerchant mariner
actions is limted to the review of decisions of the Comandant
on appeals fromadm nistrative | aw judge decisions that deny,
revoke, or suspend a seaman's |license or docunent. See 49 U S.C
8§ 1133 (1994). This appeal does not involve such a decision. It
i nvol ves, rather, a decision by the Commandant that appellant, in
addition to neeting other requirenments set forth in 46 C. F. R
8 16.370(d), had to prove that he was drug-free before he could
return to work aboard a vessel because he had tested positive for
cocai ne during a random drug screening conducted by his enpl oyer,
the New York City Departnent of Transportation (NYC DOT).
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Appel  ant takes the position that he should not have had to
conply with the regul ati on because the Coast CGuard, after an
i nvestigation that disclosed sone procedural flaws in the
paperwor k on appellant's urine specinen, determ ned not to use
the test results as the basis for a proceeding to suspend or
revoke his license. That determ nation, the appellant in effect
mai ntai ns, renders the drug test invalid and defeats any
conclusion that he failed the test, a condition precedent for
i nposi ng re-enpl oynent obligations under the cited regul ation.
Appel  ant asserts that the Commandant's deci sion has cost him
back pay and seniority rights at the NYC- DOT.

Al t hough concedi ng that the statutory predicate for Board
reviewis lacking, in that there is no underlying decision by an
adm ni strative | aw judge suspending or revoking his |icense,
appel l ant argues in his opposition to the notion to dism ss that
the decision to require himto conply with 46 CF. R § 16.370(d)
was tantanount to a suspension the Board shoul d review because it
took himalnost a year to fulfil the regulation's requirenents.
Whil e we woul d agree that the Conmandant's deci sion shoul d be,
and presumably is, subject to review, we do not agree that we are
the forum enpowered to provide it.*

The boundaries of our jurisdiction respecting the Coast
GQuard have been narrowWy drawn to enconpass only one category of
Commandant deci sions that have an inpact on a seanman's ability to
exercise the rights secured by a license or docunent; nanely,
those decisions that arise in the context of a controversy first
resol ved by an adm nistrative |aw judge. W think the grant of
authority to review those specific decisions precludes a
concl usion that we possess sone broader, inplied authority to
determ ne the validity of any other kind of decision the
Commandant may issue so long as its effect on a seaman is simlar
to those over which we have an express entitlenent to revi ew

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The notion to dismss is granted, and
2. The appellant's appeal is dismssed.

HALL, Acting Chairnman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above order.

‘Judi cial review of agency action is generally avail abl e,
see 5 U S.C § 702.



